Appeal No. 2400 - Melvin |. WIDMAN v. US - 31 July, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER S LI CENSE No. 182135
| ssued to: Melvin |. W DVAN

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2400
Melvin |. W DVAN

Thi s appeal has been taken in accordance with Title 46 U S. C
7702(b) and 46 CFR 5. 30-1.

By order dated 26 June 1984, and Adm nistrative Law Judge of
the United States Coast Guard at Long Beach, California, suspended
Appellant's license for six nonths and an additional six nonths on
twel ve nont hs' probation upon finding proved the charge of
negl i gence. The specifications found proved allege that while
serving as Operator aboard the MV MSS HAVASUPAI, Appellant did on
12 May 1984 negligently fail to operate said vessel with due
caution by failing to take pronpt and clearly recogni zabl e acti on
to avoid a vessel that was dead in the water in the vicinity of
London Bridge, Lake Havasu City and did on 3 June 1984 negligently
fail to navigate said vessel with due caution by failing to take
pronpt and clearly recogni zable action to avoid vessels restricted
in their ability to maneuver in the vicinity of London Bridge, Lake
Havasu G ty.

The hearing was held at Lake Havasu Cty, Arizona, on 11 June
1984, and at Long Beach, California, on 26 June 1984.

At the hearing, Appellant elected to represent hinself and
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entered a plea of not guilty to the charge and specifications.

The I nvestigating Oficer introduced in evidence four exhibits
and the testinony of six wtnesses.

I n defense, Appellant offered in evidence his own testinony,
the testinony of one additional w tness, and seven exhibits.

In addition, the Adm nistrative Law Judge directed that the
testinony of three additional w tnesses be taken.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which he concluded that the charge and
specifications had been proved. He then served a witten order on
Appel | ant suspending his license for six nonths plus an additional
six nonths on twel ve nonths' probation.

The entire Decision and Order was served on 20 August 1984.
This appeal was tinely filed on 20 July 1984 and perfected on 15
February 1985.

FI NDI NGS OF FACT

On both 12 May 1984 and 3 June 1984 Appell ant was serving as
Qperat or aboard the MV M SS HAVASUPAI. The MV M SS HAVASUPAI is
an i nspected small passenger vessel. It is a 36- foot tour boat,
di spl acing 18 gross tons, and certificated to carry 48 passengers
and a crew of one |icensed operator and one deckhand. The vessel
I's operated fromcontrols | ocated on the starboard side. The MV
M SS HAVASUPAI is owned by Lake Havasu Boat Tours of Lake Havasu
Cty, Arizona. On 12 May 1984, Appellant was returning to his dock
froma tour with approxi mately 23 passengers on board the MV M SS
HAVASUPAI. He was in the operator's seat on the starboard side.
There was no | ookout posted. The vessel was proceeding at a sl ow
speed estimated between 3 and 10 knots.

Between the MV M SS HAVASUPAI and her dock was a 21 foot
wat er ski boat. At about 1645, as the MV M SS HAVASUPAI
approached it, it was drifting with the engine idling approximtely
25 yards off shore. The five occupants of the ski boat had been
engaged in water skiing since about 0800. As a result of horse
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pl ay, one of the fenmal e occupants of the boat half junped and was
hal f thrown into the water with her clothes on. She was sw nm ng
in the vicinity of the ski boat. Local regul ati ons prohibit
swmmng in the area.

The occupants of the ski boat saw Appellant's vessel, the MV
M SS HAVASUPAI , bearing down on them They waved and tried to get
Appellant's attention, but to no avail. To avoid a collision, the
Operator of the ski boat engaged the engi ne and backed down. The
occupant of the ski boat who was in the water becane entangled in
t he propeller and suffered serious injuries.

The MV M SS HAVASUPAI crossed the bow of the ski boat at a
di stance of 6 i nches or |ess.

On 3 June 1984, Appellant was again the OQperator of MV MSS
HAVASUPAI and was returning with sone passengers to the dock. As
he approached the dock there were two paddl e boats in his path.
Both had to back down suddenly to avoid being struck by the MV
M SS HAVASUPAI. Again, Appellant did not see the boats in his
pat h.

BASES OF APPEAL

This appeal is taken fromthe order of the Adm nistrative Law
Judge. Appellant contends that:

1. The charge and specifications did not give Appellant
adequate notice of the detailed factual findings that the
Adm ni strative Law Judge woul d nmake;

2. The Adm nistrative Law Judge failed to adequately inform
Appel | ant of the consequences of proceeding w thout counsel because
he did not informhimthat the resulting decision and order m ght
be entered in evidence at a subsequent civil suit involving the
sane subject matter;

3. The Adm nistrative Law Judge erred in allow ng the
adm ssi on of hearsay evi dence;

4. The Adm nistrative Law Judge erred in continuing the
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hearing in order to obtain additional evidence;
5. The evidence is insufficient to support the findings.

APPEARANCE: Norman S. Narwitz, Esqg., Manns, Narwitz, Lewis &
Klein, Beverly Hlls, California.

OPI NI ON

Appel l ant first argues that the charge and specifications did

not give him adequate notice of the detailed factual findings the
Adm ni strative Law Judge woul d make. | do not agree.

Appel | ant conplains that the two specifications nerely allege
t hat he was negligent because he failed to take pronpt and clearly
recogni zabl e action to avoid one vessel that was dead in the water
to assist a person in the water and ot her vessels that were
restricted in their ability to maneuver. The Adm nistrative Law
Judge then went on to neke detail ed factual findings regarding each
of the incidents in question. Appellant is arguing, in essence,
that the specifications should have set forth in detail each of the
actions resulting in the violations.

A specification nmust, of course, set forth the basis for
jurisdiction, the date and place of offense, and a statenent of
facts constituting the offense so that the person charged will be
able to identify the offense and be in a position to prepare his
defense. 46 CFR 5.05-17(b). A negligence specification nust
all ege particular facts anmbunting to negligence or sufficient facts
to raise a | egal presunption which will substitute for particular
facts. See Appeal Decisions 2358 (BU SSET) and 2277

( BANASHAK) .

The two specifications in the case at hand al | ege that
Appel lant failed to take pronpt and clearly recognizable action to
avoid: first, a vessel engaged in recovering a person fromthe
wat er; and, second, vessels restricted in their ability to
maneuver. These are statutory duties inposed by the Inland

Navi gation Rules. 33 U S.C. 2001 et seq. Rule 8(a) and
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(b) requires that action to avoid a collision be |arge enough to be
readi |y apparent to another vessel, and be nade in anple tine.

Rul e 18 requires a power driven vessel, such as the MV M SS
HAVASUPAI, to keep out of the way of a vessel restricted inits
ability to maneuver. Thus, Appellant was clearly charged with
failing to fulfill his statutory obligation under the Inland

Navi gati on Rul es.

If even this were not sufficient initially, any conplaint with
respect to the adequacy of this specification should have been nade
at the hearing rather than on appeal for the first tine. Fromthe
record, it is apparent that Appellant was aware that he was charged
with failing to take action to avoid a collision at the dates and

pl ace in question. | find no evidence that he was confused or
msled in this respect. In such a situation, the specification
need not be set aside on appeal. See Kuhn v. Cvil Aeronautics

Board, 183 F.2d 839, (D.C. Gir. 1950).
N

Appel | ant conplains that the Adm nistrative Law Judge did not
adequat el y advi se hi mof the consequences of the hearing because he
failed to advise himthat the Decision and Order m ght be used in
evidence in a later civil case. | do not believe that such advice
| S necessary.

The record shows that the Adm nistrative Law Judge advi sed
Appel l ant that the hearing could result in the loss of his
mariner's license. | find no requirenent, nor do | believe it
appropriate, for the Adm nistrative Law Judge to specul ate upon
what effect a suspension and revocation proceedi ng, and the
findings made in the course thereof, may have on separate civil
proceeding in other jurisdictions. The use which may be made of the
Adm ni strative Law Judge's Deci sion and Order under any of the
fifty different state jurisdictions, wthin the Federal Courts
under the Federal Rules of Evidence, or in the course of settlenent
negoti ati ons between the parties to a civil suit covers too wde a
range of possibilities to reasonably expect and Adm ni strative Law
Judge to give such advice in the course of the hearing. Evaluation
of such matters is best left to the individual and his counsel wth
respect to the specific situation and the jurisdiction involved.

An Adm ni strative Law Judge should not attenpt to make such an
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eval uati on.
[ 11

Appel | ant asserts that the Adm nistrative Law Judge erred in
al l om ng hearsay evidence to be admtted. | do not agree.

Appel | ant specifically conplains of two itens which were
allowed in evidence. First, he conplains that the report prepared
by the Mbdhavde County, Arizona, Sheriff's Ofice regarding the
I ncident with the boat recovering a person fromthe water was
admtted into evidence. Second, he conplains that two of the
Mohave County Deputy Sheriffs testified stating that they had heard
t hat Appellant would cone into the dock blasting his horn.

The Adm ni strative Law Judge gave Appel |l ant anpl e opportunity
to object to the adm ssion of the Sheriffhs Ofice's report. After
the report was offered, but before it was admtted, Appellant was
allowed to examne it during a recess in the hearing. Only after
he had anple tine to exam ne the report and expressly entered "no
objection” to it, did the Admnistrative Law Judge allow it into
evidence. | find no error here.

The first occasion on which a Deputy Sheriff testified that
Appel l ant cane into the dock blasting his horn, he did so in
response to a specific question by Appellant on cross-exam nati on.
On the second occasion, the Deputy Sheriff testified during
guestioning by the Investigating Oficer with respect to
Appel lant's reputation as the tour boat Operator. Appellant nade
no objection to this testinony. Appellant may not now conpl ain
about evi dence which he introduced and which the Coast Guard
I ntroduced wi thout objection.Even if the Coast Guard's evidence
were subject to objection and Appell ant had objected, there would
be no prejudice since the Coast Guard's evidence was nerely
cunul ative of Appellants own evi dence.

|V

Appel | ant urges that the Adm nistrative Law Judge erred in
continuing the hearing on his own notion to obtain additional
evidence. | do not agree.
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Appel | ant urges, in essence, that the Adm nistrative Law Judge
shoul d have ruled on the evidence as it stood at the end of the
| nvestigating Oficer's rebuttal case.

The Adm ni strative Law Judge continued the hearing to obtain
the testinony of additional w tnesses including the Operator of the
ski boat which was the subject of the first specification. It is
clear fromthe record that the Adm nistrative Law Judge woul d have
requi red the depositions of these witnesses had it not been
possible to bring thembefore himin person. He, of course, has
the authority to do this under 46 CFR 5.20-140. By requiring the
testinony of these witnesses, the Adm nistrative Law Judge was, in
effect, refusing to rely on the reports of what they had said
contained in the Sheriff's Ofice's report and was gi ving Appel | ant
t he opportunity to confront and cross-examne them | find no
error in the Adm nistrative Law Judge's action in continuing the
heari ng under 46 CFR 50.10-20(a) for this purpose.

V
Appel | ant urges that the evidence does not support the
findings. | do not agree.

In support of this basis, Appellant argues that the evidence
does not establish that he should have seen either the ski boat or
t he paddl e boats which were in his path on the two occasions in
guestion. He further argues the inproper operation of these vessels.

Appel lant's first argunent ignores the fact that the Inland
Navi gati on Rul es place a duty upon himto see vessels that are in
his path. Rule 5 requires that every vessel nust at all tines
mai ntain a proper | ookout and nmake a full appraisal of the
situation and risk of collision. Rule 7 requires every vessel to
use all avail able appropriate neans to determne if a risk of
collision exists. Rule 16 requires every vessel which is directed
to keep out of the way of another to take early and substanti al
action to keep well clear. Rules 17 and 18 state which vessels are
to keep out of the way of which other vessels. These rules, taken
together, inply a duty, on the vessel which is to keep out of the
way of the other vessel, to see that other vessel. Since the
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weat her was clear and there appears no reason that the operator of
one vessel should not be able to see other vessels, it is
unnecessary to prove by further evidence that Appellant should have
seen these ot her vessels.

Appel l ant's argunents with respect to inproper navigation of
t he other vessels are, also, of no help to himin these
proceedi ngs. The fact that the operator of another-vessel nay have
been negligent, does not excuse Appellant's negligence.
Contri butory negligence is not a defense in these proceedi ngs.
Appeal Decision 2319 (PAVELEC).

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
stantial evidence of a reliable and probative nature. The
proceedi ngs were conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER

The order of the Admi nistrative Law Judge date at Long Beach,
California. on 26 June 198 is AFFI RMVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
Vi ce Commandant

Si gned at Washington, D.C. this 31th day of July, 1985.
***x*  END OF DECI SI ON NO. 2400 *****

Top
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